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CHAPTER 1

BUSINESS CONDUCT
[Prior to 6/15/88, see Real Estate Commission[700] Ch 1]

193E—1.1(543B) Definitions.

“Advance fees"shall mean any fees charged for services to be paid in advance of the rendering of
such services including, without limitation, any fees charged for listing, advertising, or offering for
sale or lease any real property, but excluding any fees paid solely for advertisement in a newspaper ¢
general circulation.

“Affiliated licensee” means a broker associate or salesperson, as defined in lowa Code section
543B.5, who is under the supervision of a broker.

“Brokerage agreementimeans a contract between a broker and a client which establishes the rela-
tionship between the parties as to the brokerage services to be performed.

“Buyer” includes a purchaser, tenant, vendee, lessee, party to an exchange, or grantee of an optio
Selected rules in this chapter will at times refer separately to “buyers” and “tenants” to clarify licens-
ee’s duties and obligations.

“Client” means a party to a transaction who has an agency agreement with a broker for brokerage
services.

“Common source information companiegieans any individual, corporation, limited liability
company, business trust, estate, trust, partnership, association, or any other legal entity (except ar
government or governmental subdivision or agencgngrofficer or employee thereof acting in such
individual’s oficial capacity) that is a source, compiler, or supplier of information regarding real estate
for sale or lease and other data and includes, but is not limited to, multiple listing services.

“Confidential information” means information made confidential by statute, regulation, or express
instructions from the client. Confidential information:

1. Shall include, but not be limited to, the following:

¢ Information concerning the client that, if disclosed to the other party, could place the client at a
disadvantage when bargaining;

e That the seller or landlord is willing to accept less than the asking price or lease price for the
property;

e Thatthe buyer or tenant is willing to pay more than the asking price or lease price for the proper-
ty,

What the motivating factors are for the party selling or leasing the property;

What the motivating factors are for the party buying or leasing the property;

That the seller or landlord will agree to sale, lease, or financing terms other than those offered;
That the buyer or tenant will agree to sale, lease, or financing terms other than those offered;
The seller’s or landlord's real estate needs;

The buyer’s or tenant’s real estate needs;

e The seller’s or landlord’s financial information, except the seller’s ability to sell and the land-
lord’s ability to lease are considered a material fact;

e The buyer’s or tenant’s financial qualifications, except the buyer’s ability to buy and the tenant’s
ability to lease are considered a material fact.

2. Does not include “material adverse facts” as defined in lowa Code Supplement section
543B.5.
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3. Shall not be disclosed unless:

¢ The client to whom the information pertains provides informed written consent to disclose the
information;

¢ The disclosure is required by statute or regulation, or failure to disclose the information would
constitute fraudulent representation;

¢ The information is made public or becomes public by the words or conduct of the client to whom
the information pertains or from a source other than the licensee; or

e The disclosure is necessary to defend the licensee against an accusation of wrongful conduct in
an actual or threatened judicial proceeding, an administrative proceeding before the commission, or in
a proceeding before a professional committee.

“Consumer” means a person seeking or receiving real estate brokerage services.

“Contract between the buyer and selléricludes an offer to purchase, a sales contract, an option, a
lease-purchase option, an offer to lease, or a lease.

“Customer” means a consumer of real estate services in connection with a real estate transaction
who is not being represented by the licensee, but for whom the licensee may perform ministerial acts.
A customer may be a client of another broker, may not have yet decided whether or not to be repre-
sented by any broker, or may have chosen not to be represented by any broker.

“Dual agent” means a licensee who, with the written informed consent of all the parties to a con-
templated real estate transaction, has entered into a brokerage agreement with and therefore represents
both the seller and buyer or both the landlord and tenant in the same in-house transaction.

“Licensee” means a designated broker as defined in lowa Code Supplement section 543B.5, a bro-
ker associate as defined in lowa Code section 543B.5(1), and a salesperson as defined in 543B.5(3).

“Listing broker” means the real estate broker who obtains a listing of real estate or of an interest in a
residential cooperative housing corporation.

“Ministerial acts” means those acts that a licensee may perform for a consumer that are informative
in nature and do not rise to the level of specific assistance on behalf of a consumer. For purposes of this
rule, ministerial acts include, but are not limited to, the following:

1. Responding ttelephone inquiries by consumers as to the availability and pricing of brokerage
services;

2. Responding ttelephone inquiries from a consumer concerning the price or location of proper-
ty;

3. Attending an open house and responding to questions about the property from a consumer;
4, Setting an appointment to view property;

5.  Responding to questions of consumers walking into a licensee'’s office concerning brokerage
services offered or particular properties;

6. Accompanying an appraiser, inspector, contractaingtar third party on a visit to a proper-
ty,

7. Describing a property or the property’s condition in response to a consumer’s inquiry;

8. Completingbusiness or factual information for a consumer on an offer or contract to purchase
on behalf of a client;

9. Showing a client through a property being sold by an owner on the owner’s own behalf; or

10. Referring a person to another broker or service provider.

“Seller” includes an owner, landlord, vendor, lessor, party to an exchange, or grantor of an option.
Selectedules in this chapter will at times refer separately to “sellers” and “landlords” to clarify licens-
ee’s duties and obligations.
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“Selling broker” means a real estate broker who finds and obtains a buyer in a transaction.

“Single agent” means a licensee who represents only one party in a real estate transaction. A single
agent includes a broker and any affiliated broker associates or salespersons representing a party excl
sively or nonexclusively, regardless of whether it be all affiliated broker associates or salespersons, o
only identifiedbroker associates or salespersons, or a group of identified broker associates or salespel
sons. A single agent may be one of the following:

1. “Seller’s agent” which means a licensee who represents the seller in a real estate transaction;

2. “Landlord’s agent” which means a licensee who represents the landlord in a leasing transac-
tion;

3. “Buyer’s agent” which means a licensee who represents the buyer in a real estate transaction;
and

4. “Tenants agent”which means a licensee who represents the tenant in a leasing transaction.

“Specific assistancemeans any communication beyond casual conversation concerning the facts
and features of a property which occurs prior to the point of discussing any specific financial qualifica-
tions of the buyer or tenant, selling or buying motives or objectives of the seller or buyer, or tenant or
landlord, or eliciting or accepting information involving a proposed or preliminary offer associated
with a specific property, in which the person may unknowingly divulge any confidential personal or
financial information, which if disclosed to the other party, could harm their bargaining position. For
the purposes of this rule, specific assistance shall not include a bona fide “open house” showing, pre
liminary conversations or “small talk” concerning price range, location and property styles, or re-
sponses tgeneral factual questions from a potential buyer or tenant concerning properties which have
been advertised for sale or lease.

“Subagent” means a broker and a broker’s affiliated licensees, engaged by another broker to act ac
an agent for a client. The subagent has the same obligations and responsibilities to the client as th
primary broker representing the client.

“Third party” means a person or entity that is not a client, is not a party to the transaction, and has nc
agency relationship to a real estate brokerage.

“Timely” means done or occurring at a reasonable time under the circumstances.

“Transaction” means the sale, exchange, purchase, or rental of, or the granting or acceptance of ar
option to sell, exchange, purchase, or rent an interest in real estate, but excluding the subleasing of
interest in a residential cooperative housing corporation, when the leases are for one year or less.

“Undisclosed dual agentineans a licensee representing two or more clients in the same transac-
tion whose interests are adverse without the knowledge and informed consent of the clients.

193E—1.2(543B)Support personnel for licensees; permitted and prohibited activitiesWhenev-

er a licensee affiliated with a broker engages support personnel to assist the affiliated licensee in th
activities of the real estate brokerage business, both the firm or sponsoring broker and the affiliatec
licensee are responsible for supervising the acts or activities of the personal assistant; however, th
affiliated licensee shall have the primary responsibility for supervision. Unless the support personnel
holds a real estate license, the support personnel may not perform any activities, duties, or tasks of
realestate licensee as identified in lowa Code sections 543B.3 and 543B.6 and may perform only min-
isterial duties that do not require discretion or the exercise of the licensee’s own judgment. Persona
assistants shall be considered support personnel.

1.2(1) Individuals actively licensed with one firm or broker may not work as support personnel
for a licensee affiliated with another firm or broker. Individuals with an inactive status license may
work as support personnel for a licensee, but may not participate in any activity that requires a real
estate license.
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1.2(2) Any real estate brokerage firm or broker that allows an affiliated licensee to employ, or
engage under an independent contractor agreement, support personnel to assist the affiliated licensee
in carrying out their brokerage activities must comply with the following:

a. Implement a written company policy authorizing the use of support personnel by licensees;

b. Specify in the written company policy, which may incorporate the duties listed in subrule
1.23(3), any duties that the support personnel may perform in behalf of the affiliated licensee;

c. Ensure that the affiliated licensee and the support personnel receive copies of the duties sup-
port personnel may perform.

1.2(3) Broker supervision and improper use of license and office. While individual and desig-
natedbrokers shall be responsible for supervising the real estate related activities of all support person-
nel, an affiliated licensee employing a personal assistant shall have the primary responsibility for su-
pervision of that personal assistant. A broker shall not be held responsible for inadequate supervision
if:

a. The unlicensed person violates a provision of lowa Code chapter 543B or IAC 193E that is in
conflict with the supervising broker’s specific written policies or instructions;

b. Reasonable procedures have been established to verify that adequate supervision was being
performed;

c. The broker, upon hearing of the violation, attempted to prevent or mitigate the damage;

d. The broker did not participate in the violation; and

e. The broker did not attempt to avoid learning of the violation.

1.2(4) In order to provide reasonable assistance to licensees and their support personnel, but with-
out defining every permitted activity, the commission has identified certain tasks that unlicensed sup-
port personnel under the direct supervision of a licenfigatedl with a firm or broker can and cannot
perform.

a. Permitted activities include, but are not limited to, the following:

(1) Answer the telephone, provide informatadyout a listing to other licensees, and forward calls
from the public to a licensee;

(2) Submit data on listings to a multiple listing service;

(3) Check on the status of loan commitments after a contract has been negotiated;

(4) Assemble documents for closings;

(5) Secure documents that are public information from the courthouse and other sources available
to the public;

(6) Have keys made for company listings;

(7) Write advertisements and promotional materials for the approval of the licensee and supervis-
ing broker;

(8) Place advertisements in magazines, newspapers, and other media as directed by the supervis-
ing broker;

(9) Receive, record, and deposit earnest money, security deposits, and advance rents;

(10) Type contract forms as directed by the licensee or the supervision broker;

(11) Monitor personnel files;

(12) Compute commission checks;

(13) Place signs on property;

(14) Order items of routine repair as directed by a licensee;
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(15) Act as courier for such purposes as delivering documents or picking up keys. The licensee
remains responsible for ensuring delivery of all executed documents required by lowa law and com-
mission rules;

(16) Schedule appointments with the seller or the seller’s agent in order for a licensee to show &
listed property;

(17) Arrange dates and times for inspections;

(18) Arrange dates and times for the mortgage application, the preclosing walk-through, and the
closing;

(19) Schedule an open house;

(20) Perform physical maintenance on a property; or

(21) Accompany dicensee to an open house or a showing and perform the following functions as a
host or hostess:

1. Open the door and greet prospects as they arrive;

2. Hand out or distribute prepared printed material;

3. Have prospects sign a register or guest book to record names, addresses and telephone nul
bers;

4.  Accompanyprospects through the home for security purposes and not to answer any questions
pertaining to the material aspects of the house or its price and terms.

b. Prohibited activities include, but are not limited to, the following:

(1) Makingcold calls by telephone or in person or otherwise contacting the public for the purpose
of securing prospects for listings, leasing, sale, exchanges, or property management;

(2) Hosting open houses, kiosks, home show booths, or fairs independently;

(3) Preparing promotion materials or advertisements without the review and approval of license
and supervising broker;

(4) Showing property independently;

(5) Answering any questions on title, financing, or closings (other than time and place);

(6) Answering any questions regarding a listing except for information on price and amenities ex-
pressly provided in writing by the licensee;

(7) Discussing or explaining a contract, listing, lease, agreement, or other real estate documen
with anyone outside the firm;

(8) Negotiating or agreeing to any commission, commission split, managementréetrat on
fee on behalf of a licensee;

(9) Discussingvith the owner of real property the terms and conditions of the real proderyf
for sale or lease;

(10) Collecting or holding deposit moneys, rent, other moneys or anything of value received from
the owner of real property or from a prospective buyer or tenant;

(11) Providing owners of real property or prospective buyers or tenants with any advice, recom-
mendations or suggestions as to the sale, purchase, exchange, rental, or leasing of real property tha
listed, to be listed, or currently available for sale or lease; or

(12) Holdingone’s self out in any manner, orally or in writing, as being licensed or affiliated with a
particular firm or real estate broker as a licensee.
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193E—1.3(543B) Information provided by nonlicensed support personnel restrictedNonli-

censed support personnel may, on behalf of the employer licensee, provide information concerning the
sale, exchange, purchase, rental, lease, or advertising of real estate, only to another licensee. Support
personnel shall provide information only to another licensee that has been provided to them by the
employer licensee either verbally or in writing. Support personnel shall provide the information only

to another licensee.

193E—1.4t0 1.7 Reserved.

193E—1.8(543B) Advertising under own nameSalespersons or broker associates are prohibited
from advertising under their own name unless they are the owner of the property they are advertising
for sale, rent, lease or exchange, and on which no brokerage fees are to be paid.

193E—1.9(543B) Licensee acting as principaRescinded IAB 9/11/96, effective 10/16/96. [See
193E—1.40(543B).]

193E—1.10to 1.14 Reserved.

193E—1.15(543B)Lotteries prohibited. Lotteries and schemes of sales involving selling of certifi-

cates, chances or other devices, whereby the purchaser is to receive property to be selected in an order
to be determined by chance, or by some means other than the order of prior sale, or whereby property
more orless valuable will be secured according to chance, or the amount of sales made, or whereby the
pricewill depend upon chance, or the amount of sales made, whereby thelayy@may not receive

any property, are declared to be methods by reason of which the public interests are endangered.

193E—1.16(543B)Signs on poperty. Placing a sign on any property offering it for sale, rent or lease
without the consent of the owner shall be held as against the best interests of the general public.

193E—1.17 Rescinded, effective 11/25/87.

193E—1.18(543B) Broker required to furnish progress report At the expiration of 30 days after

an offer to buy has been made by a buyer and accepted by a seller, either party may demand and the
broker shall furnish a detailed statement showing the current status of the transaction. On demand by
either party the broker shall furnish a detailed current statement on 30-day intervals thereafter until the
transaction is closed.

193E—1.19(543B)Enforcing a protective clause.To enforce a protective clause beyond the expira-

tion of an exclusive listing contract, there must be a provision for the protective clause in the listing
contract which establishes a definite protection period, and the broker must furnish to the owner prior
to the expiration of the listing the names and addresses of persons to whom the property was presented
during the active term of the listing and for whom protection is sought.
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193E—1.20(543B) Terms or conditionsA licensee shall not write, prepare or otherwise use a con-
tract containing terms or conditions that would violate real estate laws in lowa Code chapter 543B or
administrative rules in IAC 193E.

The broker shall be responsible to ensure that all preprinted documents and forms used are in corr
pliance with this rule.

193E—1.21(543B) Part-time broker or broker associateA broker who sponsors a salesperson
during the salesperson’s first year of licensurest be able to demonstrate that the broker has the time
available and experience necessary to adequately supervise an inexperienced salesperson. Each
tively licensed broker associatad salesperson shall be licensed under a broker. A broker associate or
salesperson cannot be licensed under more than one broker during the same period of time.

193E—1.22 Rescinded, effective 4/21/82.

193E—1.23(543B)Listings. All listing agreements shall be in writing, properly identifying the prop-

erty and containing all of the terms and conditions under which the property is to be sold, including the
price, the commission to be paid, the signatures of all parties concerned and a definite expiration date
It shall contain no provision requiring a party signing the listing to notify the broker of the listing
party’sintention to cancel the listing after such definite expiration date. An exclusive agency or exclu-
sive right to sell listing shall clearly indicate that it is such an agreement. A legible copy of every writ-
ten listing agreement or other written authorization shall be given to the owner of the property by a
licensee as soon as reasonably practical after the signature of the owner is obtained.

1.23(1) A real estate licensee shall not negotiate a sale, exchange, or lease of real property directly
with an owner if it is known that the owner has a written unexpired contract in connection with the
property which grants an exclusive right to sell to another broker, or which grants an exclusive agency
to another broker.

1.23(2) Net listing prohibited. No licensee shall make or enter into a net listing agreement for the
sale ofreal property or any interest in real property. A net listing agreement is an agreement that speci-
fies a net sale price to be received by the owner with the excess over that price to be received by th
broker acommission. The taking of a net listing shall be unprofessional conduct and shall constitute a
violation of lowa Code sections 543B.29(3) and 543B.34(8).

1.23(3) A licensee shall not negotiate or enter into a listing agreement with an owner if the licensee
knows orhas reason to know that the owner has a written unexpired exclusive agency or exclusive right
to sell listing agreement to the property with another broker, unless the owner initiates the discussior
and the licensee has not directly or indirectly solicited the discussion, in which case the licensee may
negotiate and enter into a listing which will take effect after the expiration of the current listing.

1.23(4) A listing agreement may not be assigned, sold, or otherwise transferred to another broker
without the express written consent of all parties to the original agreement.

193E—1.24(543B) Advertising.A broker shall not advertise to sell, buy, exchange, rent, or lease
property in ananner indicating that the offer to sell, buy, exchange, rent, or lease the property is being
made by a private party not engaged in the real estate business, and no real estate advertisement st
showonly a post dfce box number, telephone number or street address. Every broker, when advertis-
ing real estate, shall use the regular business name or the name under which the broker is licensed, a
shall affirmatively and unmistakably indicate that the party is a real estate broker and not a private
party. Each broker when operating under a franchise or trade name other than the broker’s own nam
may license the franchise or trade name with the commission, or shall clearly reveal in all advertising
that the broker is the licensed individual who owns the entity using the franchise or trade name.
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1.24(1) Real estate advertising shall not be misleading, deceptive, or intentionally misrepresent
any property, terms, values, or policies and services of the brokerage.

1.24(2) All advertising shall be conducted under the supervision of the broker. The broker shall
ensure the accuracy of the information and upon becoming aware of a material error or an advertise-
ment which is in violation of this chapter or lowa Code chapter 543B, the broker shall promptly take
corrective measures within ten calendar days.

193E—1.25 Rescinded, effective 11/25/87.

193E—1.26(543B) Presenting purchase agreementsny and all offers to purchase received by
any broker shall be promptly presented to the seller for formal acceptance or rejection. The formal
acceptance or rejection of the offers shall be promptly communicated to the prospective purchasers.

193E—1.27(543B) Trust accountAll earnest payments, all rents collected, property management
funds, and other trust funds received by the broker in such capacity or broker associate or salesperson
on behalf of the broker’s client, shall be deposited in a trust account maintained by the broker in an
identified “trust” account in a federally insured bank, savings and loan association, savings bank, or
credit union located in lowa and, for the purposes of this rule, may be referred to as the “depository.”

1.27(1) All money belonging to others received by the broker, broker-associate or salesperson on
the sale, rental, purchase, or exchange of real property located in lowa are trust funds and must be de-
posited in a trust account; this shall include, but not be limited to, receipts from property management
contracts; rent or lease contracts; advance fee contracts; escrow contracts; collection contracts; earnest
money contracts; or money received by a broker for future investment or other purpose; except a non-
refundable retainer need not be placed in an escrow account if specifically provided for in the written
agreement between the broker and the broker’s principal.

a. All trust funds must be deposited into the broker’s trust account by no later than five banking
days after the date indicated on the document that the last signature of acceptance of the offer to pur-
chase, rent, lease, exchange, or option is obtained.

b. Money belonging to others shall not be invested in any type of fixed-term maturity account,
security or certificate without the written consent of the party or parties to whom the money belongs.

c. A broker shall not commingle personal funds in a trust account; provided, however, that not
more than $100, or the amount specified in lowa Code section 543B.46(4), of the broker’s personal
funds may be maintained in each separate account if (1) such personal funds are separately accounted
for and (2) such personal funds are intended to be used by the broker to pay for expenses directly related
to maintaining the account.

The broker shall ensure that personal funds are deposited to cover bank service charges as specified
in lowa Code section 543B.46, and that at no time are trust moneys used to cover any charges. Upon
notification that the broker’s personal funds are not sufficient to cover service charges initiated by the
bankthat are above the normal maintenance charges, the broker shall deposit personal funds to correct
the deficiency within 15 days of the closing date of that bank statement.

d. Moneyheld in the trust account which becomes due and payable to the broker shall be prompt-
ly withdrawn by the broker.

The broker shall not use the trust account as a business operating account or for personal uses. Com-
missions, salaries, related items and normal business expenses shall not be disbursed directly from the
trust account.
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1.27(2) Unlessthere is a written agreement between all parties to the transaction to the contrary, all
interest earned on the trust account shall be transferred on a calendar quarter basis to the state, beg
ning July 1, 1985. The broker may have the depository remit the interest directly, or the broker may
remit the interest but, in either case, it will be the responsibility of the broker to see that the interest is
remitted. The amount to be remitted to the state will be the amount of interest earned less any servic
charges directly attributable to the requirement of maintaining an interest-bearing account and of re-
mitting the interest to the state. If the interest is remitted by the broker, the broker shall include with the
remittance a copy of the applicable bank statement(s) showing the interest paid and the service charg
attributable to maintaining the account. The broker may, but shall not be required to, inform the parties
to the transaction of the intended use of the interest.

a. If the property management or rental account is interest-bearing, the interest shall be trans-
ferred on a calendar quarter basis to the state unless there is a written agreement paying the interest
the property owner.

b. In no event shall the broker be paid interest earned on moneys held in trust for others by the
broker.

1.27(3) A trust account may bear interest to be disbursed to (1) the buyer or sellers involved in a
real estate purchase, sale or exchange transaction; or (2) the property owner, if the property manag
ment or rental contract contains this specific provision; or (3) as otherwise specifically allowed or pro-
vided in lowa Code sections 562A.12(2) and 562B.13(2).

1.27(4) Receiptsfrom property management and rental account transactions may be deposited in a
trust account separate from real estate transaction funds. If separately maintained, this account shz
not be required to be an interest-bearing account.

a. The broker shall provide to the broker’s client a complete accounting of all moneys received
and disbursed from the trust account(s) not less often than annually.

b. A broker may only utilize a separate property management or rents trust account for those
moneys received by a broker pursuant to a written property management or rental agreement.

1.27(5) A broker shall be required to open and maintain one or more trust accounts if the broker
receives or expects to receive trust funds. For each separate trust account opened, the broker shall f
with the commission a written “Consent to Examine and Audit Trust Account” form which irrevocably
authorizes the commission to examine and audit the trust account. The form of consent shall be pre
scribed by and available from the commission, and shall include the account names and number, an
the name and address of the depository.

a. If the broker does not expect to receive trust funds, the broker shall file an affidavit with the
commission on a form prescribed by and available from the commission.

b. If trust funds are received by the broker after filing an affidavit, the broker must immediately
open a trust account and file the appropriate consent to examine form with the commission.

c. A consent to examine is not required for a separate farm business operating trust account in the
name of the owner or owners and used by either the farm owner or farm manager or agent to conduc
business as a part of a farm management agreement.

d. A consentto examine is not required for a separate property management account in the nam
of the owner or owners and used by either the property owner or property manager or agent to conduc
property management as a part of a property management agreement.

1.27(6) Each brokerequired to maintain a trust account shall maintain at all times a record of each
account, as required by these rules, in the place of business, consisting of at least the following:
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a. Arecord called a journal which records in chronological order all receipts and disbursements
of moneys in the trust account.

(1) For receipts, the journal for each trust account must include the date, name of depositor, name
of principal or identify the property, the check number and the amount deposited.

(2) For disbursements, the journal for each trust account must include the date, name of payee,
name of principal or identify the property, the check number and the amount disbursed.

(3) The journal must provide a means for monthly reconciliation on a written worksheet of the
general ledger balance with the bank balance and with the individual ledger accounts to ensure agree-
ment.

b. Real estate sales transactions shall additionally require an individual ledger account identified
by the property or the principal, which records all receipts and disbursements of the transaction and
clearlyseparates the transaction from all others. The ledger account shall include the date, check num-
ber, amount, name of payee or depositor or explanation of activity with a running balance.

c. Property management trust account records shall additionally include an individual ledger ac-
count for each tenant, identifying the tenant’s rental unit, security deposit, and show all receipts and
disbursementtogether with check number and date. The journal for each account shall be maintained
as an owner’s ledger account for all properties owned by each owner showing receipts and disburse-
ments applicable to each property managed.

(1) All disbursements must be documented by bids, contracts, invoices or other appropriate writ-
ten documentation.

(2) The running balance may be determined at the time of monthly reconciliation.

d. Trust account supporting documents shall include, but not be limited to, the following:

(1) Bank statements;

(2) Canceled checks;

(3) Copies of contracts, listing, sales, rental and leasing;

(4) Closing statements;

(5) Pertinent correspondence; and

(6) Any additional items necessary to verify or explain an entry.

1.27(7) No funds shall be disbursed from the trust account prior to the closing without the in-
formed written consent of all the parties, except in accordance with this rule. In the event of a dispute
over the return or forfeiture of any earnest money or escrow deposit held by a broker, the broker shall
continue to hold the deposit in the trust account until:

1. The broker is in receipt of a written release from all parties consenting to the disposition of the
deposit; or

2. The broker is in receipt of a final judgment of the court directing the disposition of the deposit;
or

3. There is a final decision of a binding alternative dispute resolution process; or

4. Acivil action is filed by one or more of the parties to determine the disposition of the deposit, at
which time the broker may seek court authorization to pay the deposit into court.

a. If, at any time after the accepted offer to purchase, the broker in good faith believes that the
partiesdisputing the return of the deposit will not agree on the disposition of such deposit or file a civil
action to determine the disposition of the deposit, then the broker may file an interpleader action pur-
suant tdowa Rules of Civil Procedure and pay the deposit into court. The broker may, in filing such an
interpleader action:

(1) Attempt toclaim a part of the deposit pursuant to the listing contract with the seller, if the seller
is successful in the suit.

(2) Disclaim any part of the deposit and request the court to restrain the buyer and the seller from
naming the broker in the civil suit and order them to litigate their claims to the deposit.
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b. Inthe absence of a pending civil action or written agreement, it shall not be grounds for disci-
plinary action where, upon passage of 30 days from the date of the dispute, a broker disburses the ee
nest money deposit to a buyer or lessee in a transaction based upon a good faith decision that a cont
gency has not been met, but disbursement shall be made only after the broker has given 30 day:
written notice by certified mail to all parties concerned at their last-known address, setting forth the
broker’s proposed action and the grounds for the decision.

c. Inthe absence of a pending civil action or written agreement, it shall not be grounds for a disci-
plinary action where, upon passage of six months from the date of the dispute, a broker disburses th
earnest money deposit to a seller or lessor in a transaction based upon a good faith decision that t
buyer or lessee has failed to perform as agreed, but disbursement shall be made only after the brok
has given 30 days’ written notice by certified mail to all parties concerned at their last-known address,
setting forth the broker’s proposed action and grounds for the decision.

d. The dispute must be legitimate; if a buyer or a seller, or a lessee or lessor, demands the return c
the earnest money deposit, the broker shall consult with the other party who may agree or disagree wit
the return.

e. The commission will not take disciplinary action against a broker who in good faith disburses
trustaccount moneys pursuant to this rule. Nothing in this rule requires a broker to remove money from
the broker’s trust account when the disposition of such money is disputed by the parties to the transac
tion.

f.  Property management account funds may be withdrawn at any time for the purpose of return-
ing the funds to the payee in accordance with the terms of the contract or receipt.

g. Property management funds may be withdrawn when and if the broker reasonably believes,
from evidence available, that the tenant has obtained a rental through information supplied by or on
behalf of the broker.

When an offer is withdrawn or the acceptance is revoked without liability pursuant to lowa Code
chapter 558A, any earnest money deposit shall be promptly returned to the buyer without delay. The
seller’sconsent and agreement to release the funds is not required. A copy of the written revocation ol
withdrawal shall be retained with the trust account supporting documents.

1.27(8) Under nocircumstances is the broker entitled to withhold any portion of the earnest money
when a transaction fails to consummate even if a commission is earned. The earnest money must k
disposed of as provided in subrule 1.27(7) and the broker shall pursue any claim for commission or
compensation against the broker’s principal.

1.27(9) In the event all funds being held by the broker for a transaction cannot be disbursed at the
time of closing, the broker shall obtain an escrow agreement signed by both parties which shall direc
the broker regarding the future disbursement of the funds.

1.27(10) A trust account may bear interest to be disbursed to the buyers or sellers with the written
approval of all parties to the contract or to the owner if the trust account is for a property management
account and the management contract so specifies, or as otherwise specifically allowed or provided i
lowa Code sections 562A.12(2) and 562B.13(2). The account shall be a separate account from th
account(shich is to accrue interest to the state. The broker shall not benefit from interest received on
funds of others in the broker’s possession. Interest shall be disbursed to the owner or owners of thi
funds at the time of settlement of the transaction or as agreed in the management contract and shall t
properly accounted for on closing statements. Service charges for the account are a business expen
of the broker and shall not be deducted from the proceeds.

1.27(11) Unclaimed trust funds shall be paid to the treasurer of the state of lowa in accordance with
lowa Code chapter 556 entitled “Disposition of Unclaimed Property.”
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1.27(12) Broker, broker associate, or salesperson acting as a principal. Where a licensee acts as a
principal in the sale, lease, rental or exchange of property owned by the licensee and receives pay-
ments, rent, or security deposits from the purchaser, these funds must be deposited into the broker’s
trustaccount when the licensee is acting in the capacity of a real estate broker, broker associate or sales-
person.

1.27(13) When a broker, broker associate, or salesperson is acting as a principal in the sale, rental,
lease, or exchange of property owned by the licensee, the use of the broker’s trust account is not re-
quired if all of the following exist:

a. The sale, rental, or exchange is strictly, clearly and totally a “by owner” transaction;

b. No commission or other compensation is paid to or received by the licensee; and

c. The licensee does not function as a real estate licensee in any capacity throughout the transac-
tion.

1.27(14) Whenever a licensee is in doubt as to whether activities as a principal require that funds
received be deposited into the broker’s trust account, the safest course of action is to account for those
funds through a broker’s trust account.

193E—1.28(543B) Closing transactionslt shall be mandatory for every broker to deliver to the

seller in every real estate transaction, at the time the transaction is consummated, a complete detailed
statement, showing all of the receipts and disbursements handled by the Alakethe broker shall

at the same time deliver to the buyer a complete statement showing all moneys received in the transac-
tion from the buyer and how and for what the same were disbursed. The broker shall retain all trust
accountrecords and a complete file on each transaction for a period of at least five years after the date of
the closing which shall include one copy of the listing, any offers to purchase, all correspondence perti-
nent tothe transaction, and the closing statement. The listing broker shall be responsible for the closing
even though the closing may be completed by another licensee. If the closing transaction is handled
through an unlicensed escrow agent and the escrow agent renders a closing statement, the listing bro-
ker shall ensure that funds which the broker has received or paid as part of the transaction are accounted
for properly.

1.28(1) In the case of a cooperative sale between brokers, the listing broker may elect to close the
transaction. Ifhe listing broker so elects, the selling broker shall have the purchaser make the earnest
money check payable to the listing agent’s trust account and shall immediately deliver the earnest
moneycheck along wittthe offer to purchase to the listing agent. Tlierdd purchase shall designate
thatthe earnest money is to be held in trust by the listing agent. When cash is accepted as earnest money
by the selling agent, the selling agent must deposit the money in the selling broker’s trust account in
accordance with commission rule, and then immediately transfer the earnest money deposit to the list-
ing agent by issuing a check drawn on the selling broker’s trust account.

1.28(2) Anything other than cash or an immediately cashable check shall not be accepted as ear-
nest money unless that fact is communicated to the seller prior to the acceptance of the offer to pur-
chase, and is stated in the offer to purchase.

1.28(3) Brokers acting as agents for the buyer in a specific real estate transaction shall have the
same requirements for retention of copies as stated in rule 1.28(543B), except a buyer’s agent who is
not a party to the listing contract is not required to retain a copy of the listing contract or the seller’'s
settlement statement.

193E—1.29(543B)Salesperson shall not handle closingd salesperson shall not handle the closing
of any real estate transaction except under the direct supervision or with the consent of the employing
broker.
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193E—1.30(543B) Property managementA licensee shall not rent or lease real estate, offer to rent

or lease real estate, negotiate or offer or agree to negotiate the rental or leasing of real estate, list or off
to list real estate for the leasing or rental of real estate, assist or direct in the negotiation of any transac
tion calculated or intended to result in the leasing or rental of real estate or show property to prospective
renters or lessees of real estate unless the licensee’s broker holds a current written property manag
ment agreement or other written authorization signed by the owner of the real estate or the owner’
authorized agent.

1.30(1) Every property management agreement or other written authorization between a broker
and the owner of real estate shall include, but not be limited to, the following:

a. Proper identification of the property to be managed.

b. All terms and conditions under which the property is to be managed, powers and authority giv-
en to the broker by the owner.

c. Terms and conditions that the broker will remit property income to the owner and when the
broker will provide periodic written statements of property income and expenses to the owner, which
shall be done no less than annually.

d. Which payments of property-related expenses are to be made by the broker to third parties.

e. Amount of fee or commission to be paid to the broker and when it will be paid.

f.  Security deposits and prepaid rents will be held by the broker or the owner.

g. Effective date of the agreement.

h. Terms and conditions for termination of the property management agreement by the broker or
the owner of the property.

i.  Signatures of the broker and owner or authorized agent.

1.30(2) The licensee shall give the owner or the owner’s authorized agent a legible copy of every
written property management agreement or written authorization at the time the signature of the owner
is obtained and the licensee’s broker shall retain a copy.

1.30(3) A licensee who is managing the leasing or rental of real estate may act as an agent in the
sale or exchange of that real estate only if the property management agreement clearly grants the sp
cific authorization and contains all of the required elements for a listing as set forth in IAC
193E—1.23(543B) Listings, or a separate listing agreement is secured.

1.30(4) The broker shall deposit all funds received on behalf of the owner, by no later than five
banking days, into a trust account maintained by the broker, under the broker’s control and in com-
pliance with lowa Code section 543B.46 and IAC 193E—1.27(543B).

1.30(5) If the property management agreement is terminated or transferred for any reason, the
property manager:

a. Shall terminate the management activities of the property as provided in the agreement and
except as otherwise provided by the agreement;

b. Shall notify the owner and any tenants of the property of the termination;

c. Shall provide the owner, not later than 30 days after the effective date of the termination, with
any unobligated funds due to the owner under the agreement and not later than 60 days after the effe
tive date of the termination, provide the owner with a final accounting of the owner’s ledger account,
the amount of any obligated funds held in the property manager’s client trust account under the agree
ment, a statement of why obligated funds are being held by the property manager and a statement ¢
when and to whom the obligated funds will be disbursed by the property manager;

d. May disburse any unobligated funds only to the owner, or with the proper written authorization
of the owner, to another property manager designated in writing by the owner;
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e. Shall immediately notify each tenant that the conditionally refundable deposit will be trans-
ferred to the owner or to a new property manager and, at the same time, the name and address of the
owner or the new property manager to whom these deposits will be transferred.

1.30(6) If any of the unobligated funds held by the property manager under the terminated agree-
ment represent tenants’ conditionally refundable deposits received from current tenants, the property
manager:

a. May not expend any tenant’s conditionally refundable deposits for payment of any expenses or
fees not otherwise allowed by the tenant’s rental or lease agreements, and

b. If any tenant terminates tenancy at the same time as or prior to the termination of the manage-
ment of the rented or leased property, the licensee shall complete any final accounting, inspection or
other procedure required by the tenant’s rental or lease agreement, by the Uniform Residential Land-
lord and Tenant Law, Mobile Home Parks Residential Landlord and Tenant Law, or by the property
management agreement, unless the owner directs otherwise in writing.

1.30(7) Financial dealings under a property management agreement shall be conducted subject to
the following:

a. A check shall not be issued or presented for payment prior to sufficient funds being in the own-
er's account to cover the check.

b. Transfers ofunds between two or more accounts maintained for the same owner may be made
if proper entries are made on the ledgers of the accounts affected and the broker maintains the specific
written authorization of the owner.

Transfers of funds between individual owner’s accounts must be done by writing billings and re-
ceipts debiting and crediting the appropriate accounts. Transfers may not be done by ledger entries
alone.

c. The broker shall not withdraw, pay or transfer money from the owner’s account in excess of the
remaining credit balance at the time of withdrawal, payment or transfer.

d. Management fees must be withdrawn from the owner’s account at least once a month unless
the agreement provides otherwise. The fees shall be identified by property name or account number for
whichthe fees were earned and withdrawn by the broker and deposited into the broker business operat-
ing account. Fees may not be paid directly from the owner’s trust account to the broker.

e. Conditionallyrefundable deposits shall be placed in a trust account until refund is made or un-
til all or a portion of the deposit accrues to the owner under the tenant’'s agreement.

If refundable deposits are not maintained in a separate trust account, the running balance of the ac-
count shall not, at any time, go below the total of the refundable deposits being held in the account.

f.  The total of balances of the individual property management accounts of the broker must equal
the balance shown on the journal, the account ledgers, and the reconciled bank balance of the broker.

All accounts and records must be in compliance with lowa Code section 543B.46 and IAC
193E—1.27(543B).

g. Except as otherwise specifically allowed or provided in lowa Code sections 562A.12(2) and
562B.13(2), if refundable deposits and funds are received from others pursuant to a property manage-
ment agreement, deposited in an interest-bearing trust account, and there is not a separate written
agreement to pay the interest earned to the owner or tenant, the interest shall be paid to the state pur-
suant tdowa Code section 543B.46. The property manager shall not receive or benefit from the inter-
est.

The written approval agreement shall be signed by each party having an interest in the funds, fully
disclosinghow the funds are to be handled by the property manager, who will benefit from the interest
earnings, how and when interest earnings will be paid and any limitations that may be provided for on
the withdrawal of the funds deposited in the interest-bearing trust account.
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*193E—1.31(543B) Pohibited practices. For purposes of this rule only the term “real estate licens-
ee” shall mean “real estate broker or real estate salesperson” as defined in lowa Code chapter 543B.
licensee participating in any of the practices described in this rule shall be deemed to be engaging ir
“unethical conduct” and a “practice harmful or detrimental to the public” within the meaning of lowa
Code section 543B.29(3).

1.31(1) An arrangement in which a real estate licensee requires or conditions, in connection with
the sale of a lot, that the real estate licensee receive from the homebuilder an exclusive right to sell o
list the house to be constructed on the lot.

1.31(2) An arrangement in which a real estate licensee agrees to sell lots on behalf of a develope
on the condition that the developer require each homebuilder purchasing such a lot to list the house t
be constructed with the real estate licensee.

1.31(3) An arrangement in which a real estate licensee, in connection with the sale of a lot to a
consumer or homebuilder, requires the consumer or homebuilder to pay a commission on the value ¢
the house to be constructed on the lot.

1.31(4) Any arrangement pursuant to which the sale of real estate to a prospective purchaser is
conditioned upon the listing of real estate owned by the prospective purchaser with the real estate li
censee.

1.31(5) An arrangement in which a real estate licensee, in connection with the sale of a lot to a
consumerrequires the consumer to use a specified homebuilder to build the house to be constructed ol
the lot.

1.31(6) Any arrangement in which a real estate licensee enters into an agreement with a mortgage
broker, bank, savings and loan, or other financial institution pursuant to which the making of a loan is
directly or indirectly conditioned upon payment of a real estate commission to the real estate licensee

1.31(7) Any arrangement pursuant to which a real estate licensee who is affiliated with a mortgage
broker, bank, savings and loan association or other financial institution benefits from the practice by
the affiliated financial institution of granting mortgage loans or any other loan or financial services or
the availability of other benefits directly or indirectly conditioned upon the use of the real estate ser-
vices of the affiliated licensee.

This rule is intended only to regulate the licensing of real estate licenseestaté¢hef lowa. This
rule isnot intended nor should it be interpreted to supplant lowa Code chapter 553 (The lowa Competi-
tion Law) or as authorizing or approving business practices which are not specifically prohibited in this
rule. The commission, upon receipt of any formal written complaint filed against a licensee alleging a
violation of this rule, shall, in addition to evaluating such complaint for license revocation or suspen-
sion under lowa Code chapter 543B, forward a copy of such complaint to the attorney general of the

state of lowa and to the United States Attorney for investigation and appropriate action.
*Effective date (7/29/93) of 1.31(543B) delayed 70 days by the Administrative Rules Review Committee at its meeting helé3Rily 8

193E—1.32(543B) Suspended and revoked licenséssuspended or revoked license must be re-
turned to the commission as provided in lowa Code section 543B.33 and IAC 193E—2.15(543B).

1.32(1) As of the effective date of a suspended or revoked license, the licensee may not engage ir
any activity which requires a real estate license as defined in lowa Code chapter 543B.

1.32(2) When a broker, corporation or partnership license is suspended or revoked, all licensees
associated with or assigned to that broker, corporation or partnership shall automatically be placed or
“inactive” status for the duration of the suspension or revocation, unless transferred to another broker

a. The suspended or revoked broker shall return, before or immediately upon the effective date of
the suspension or revocation, all licenses that are assigned to or associated with them or the firm &
provided in lowa Code section 543B.33 and IAC 193E—2.15(543B).
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b. The commission, when a suspension or revocation is determined, shall also determine if the
corporation or partnership license shall be automatically placed on inactive status or canceled.

c. If the broker suspended or revoked is also the designated broker of a firm or branch office, that
firm or branch office shall automatically be placed on “inactive” status until a new broker is desig-
nated.

d. If the suspended or revoked broker is the only licensed officer of a corporation, the corporation
license will automatically be placed on inactive status.

1.32(3) A suspended or revoked licensee may only receive compensation during the period of sus-
pension orevocation for those acts performed and for which compensation was earned, when the per-
son was actively licensed prior to the effective date of the suspension or revocation.

This rule does not determine if a licensee is entitled to compensation which would depend upon the
written employment or association agreement with the sponsoring broker or a matter of contract law.

1.32(4) All listings and property management agreements must be canceled by the suspended or
revoked broker upon receipt of the order and prior to the effective date of the order.

a. The seller or lessor shall be advised that they may enter into a contractual agreement with
another broker of their choice.

b. A suspended or revoked broker may not sell or assign listings or management agreements to
another broker without the written consent of the owner of the property and everything must be com-
pleted prior to the effective date of the order.

1.32(5) A suspended or revoked broker may not finalize any pending closings. This responsibility
must be given to another broker, an attorney, financial institution or escrow company.

a. This shall be done with the written approval of all parties to the transaction.

b. All parties shall be advised of the facts concerning the situation and the name, address and tele-
phone number of the responsible entity where all trust and escrow moneys will be held.

1.32(6) A suspended or revoked broker is prohibited from advertising real estate in any manner as
a broker. All advertising must be removed or covered, including but not limited to signs, within ten
calendar days after the effective date of the suspension or revocation.

The office business telephone must not be answered in any manner to indicate the broker is active in
the real estate business.

193E—1.33 Rescinded, effective 11/25/87.

193E—1.34(543B) Loan finder feesThe acceptance of a fee or anything of value by a real estate
licensee from a lender or financing company for the referral or steering of a client to the lender for a
loan shall be considered not in the best interest of the public and shall constitute a violation of lowa
Code sections 543B.29(3) and 543B.34(8).

193E—1.35(543B) Distribution of executed instrumentsUpon execution of any instrument in
connection with a real estate transaction, a licensee shall, as soon as practicable, deliver a legible copy
of the original instrument to each of the parties thereto. It shall be the responsibility of the licensee to
prepare sufficient copies of such instruments to satisfy this requirement.

193E—1.36(543B) Definitions.Rescinded IAB 12/20/95, effective 1/24/96.



IAC 9/10/97 Real Estate[193E] chi,pl7

193E—1.37(543B) Disclosure of agency.

1.37(1) A licensee shall not represent any party or parties to a real estate transaction or otherwise
act as a real estate broker or salesperson unless that person makes disclosure to all parties to the trans
tion identifying which party that person represents in the transaction.

1.37(2) The disclosure required by subrule 1.37(1) must be made by the licensee at the time the
licensee provides specific assistance to the clierhafige in licensee’s representation that makes the
initial disclosure incomplete, misleading, or inaccurate requires that a new disclosure be made imme-
diately.

1.37(3) A written agency disclosure must be made by the licensee to all parties to a real estate
transaction identifying which party the licensee represents in the transaction prior to an offer being
made omccepted by any party to a transaction. The written disclosure shall be acknowledged by sepa
rate signatures of all partiesttee transaction prior to any offer being made or accepted by any party to
a transaction. A change in the licensee’s representation that makes the initial disclosure incomplete
misleading, or inaccurate requires that a new disclosure be made and signed by all parties as soon:
practical.

1.37(4) The seller may, in the listing agreement, authorize the seller’s broker to disburse part of the
broker’s compensation to other brokers, including a buyer’s broker solely representing the buyer. A
broker representing a buyer shall inform the listing broker (if there is one) or, if there is no listing bro-
ker, the seller, either verbally or in writing, of the agency relationship before any previewing, showing
or negotiations are initiated, whichever comes first. The obligation of either the seller or buyer to pay
compensation to a broker is not determinative of the agency relationship.

1.37(5) A licensee may not be the agent for both the buyer or tenant and the seller or landlord with-
out obtaining the written consent of both the buyer or tenant and the seller or landlord in compliance
with 193E IAC 1.45(543B).

1.37(6) Nothingcontained in this rule shall obligate any buyer or tenant, or seller or landlord to pay
compensation to a licensee unless the buyer or tenant or seller or landlord has entered into a writte
agreement with the broker specifying the compensation terms in accordance with lowa real estate Ii-
cense law and commission rules. Further, nothing shall prohibit a party from entering into a written
agreementvhich contains duties, obligations, and responsibilities which are in addition to those speci-
fied in lowa real estate license law and commission rules.

1.37(7) A licensee may work with a single party in separate transactions pursuant to different rela-
tionships including but not limited to selling one property as a seller’s agent and working with that
seller in buying another property as a buyer’s agent, or as an agent or subagent representing the sells
or as dual agent, if the licensee complies with the requirements of lowa Code chapter 543B and this rul
in establishing the relationships for each transaction. If the brokerage has a company policy of dis-
closed dual agency for in-house transactions, the disclosure of agency relationship shall comply with
lowalaw and commission rules including, but not limited to réwgiirement to inform the prospective
clients that they are not required to consent to dual agency representation as provided by subrul
1.45(2). A general statement in the consent signed by the buyer and seller that the licensee represer
both buyer and seller is not sufficient.

1.37(8) An agency relationship disclosure is not required when the licensee is acting solely as a
principaland not as an agent for another or when a written communication from the licensee is a solici-
tation of business.

1.37(9) If the seller, landlord, buyer, or tenant rejects representation, or refuses to sign the agency
disclosuredocument, or refuses to sign acknowledging receipt of the disclosure, the licensee shall note
that fact on a copy of the agency disclosure document and obtain other documentation establishin
delivery of the disclosure and maintain the written documentation in the transaction file.
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1.37(10) If any seller, landlord, buyer, or tenant rejects dual agency, or refuses to sign a consent to
dualagency, the broker cannot act as a dual agent. If any eitéiord, buyer, orenant who is a client
of the broker refuses to sign a consent to appointed agency by that same broker with respect to the other
party to the transaction, then the broker and affiliated licensees cannot act as an appointed agent for
such other party to the transaction.

1.37(11) A licensee who is offering real estate brokerage services as an auctioneer shall make the
written disclosure to the buyer and obtain the acknowledgment of receipt required by law and rules, not
later than prior to the buyer entering into a written purchase agreement for the property. For the pur-
poses ofthis rule, the identification of the successful bidder shall constitute the first meaningful contact
with a buyer when specific assistance is providiitier the first meaningful contact, the first practical
opportunity to make the required disclosures to the buyer shall depend upon the circumstances. While
it is not required, it is recommended that licensees disclose in all advertisements and flyers that they are
licensed agents representing the seller and, prior to crying the auction, announce that they are licensed
real estate agents representing the seller.

a. Disclosure under this rule only applies to the day of the auction.

b. If the licensee provides brokerage services prior to the auction, the disclosure would need to be
made either orally or in writing prior to or at the time of specific assistance being provided.

1.37(12) The licensee shall retain a copy of the disclosure form signed by the prospective buyer,
lessee, seller, or lessor.

a. If an offer is accepted, the signed or noted copy shall be retained by the broker in the closed
transaction file for a period of five years from the date of the signature or note.

b. If the offer is not accepted, a sighed and noted copy shall be retained with the rejected offer for
a period of five years.

1.37(13) Failure of a licensee to comply with this rule is prima facie evidence of a violation of lowa
Code subsection 543B.34(4).

1.37(14) Failure of a licensee to act consistent with disclosure representations made pursuant to
this rule is prima facie evidence of a violation of lowa Code subsection 543B.34(4).

1.37(15) Nothing in this rule shall affect the validity of title to real property transferred based solely
on the reason that any licensee failed to conform to the provisions of this rule.

193E—1.38(543B) Trust account audit requirementRescinded IAB 3/1/95, effective 4/5/95.

193E—1.39(543B) Property condition disclosure requirementThe requirements of this rule shall
apply totransfers of real estate subject to lowa Code chapter 558A. For purposes of this rule, “transfer”
means the transfer or conveyance of real estate by sale, exchange, real estate contract, or any other
method by which real estate and improvements are purchased, including rental or lease agreements
which contain any option to purchase, if the property includes at least one but no more than four dwell-
ing units unless the transfer is exempted by lowa Code section 558A.1(4).
1.39(1) Additional disclosure.Nothing in this rule is intended to prevent any additional disclosure
or to relieve the parties or agents in the transaction from making any disclosure otherwise required by
law or contract.
1.39(2) Licensee responsibilities to sellgkt the time dicensee obtains a listing, the listing licens-
ee shall obtain a completed disclosure signed and dated by each seller represented by the licensee.
a. Alicensee representing a seller shall deliver the executed statement to a potential buyer, a po-
tential buyer’s agent, or any other third party who may be representing a potential buyer, prior to the
seller’'s making a written offer to sell or the seller’s accepting a written offer to buy.
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b. The licensee representing a seller shall attempt to obtain the buyer’s signature and date of sig
nature orthe statement and shall provide the seller and the buyer with fully executed copies of the dis-
closure and maintain a copy of the written acknowledgment in the transaction file. If the licensee is
unable to obtain the buyer’s signature, the licensee shall obtain other documentation establishing de
livery of the disclosure and maintain the written documentation in the transaction file.

c. Ifthe transaction closes, the listing broker shall maintain the completed disclosure statement
for a minimum of five years.

d. The executed disclosure statement shall be delivered to the buyer(s) by either personal deliv-
ery or by certified or registered mail. If there is more than one buyer, any one buyer may accept deliv-
ery of the executed statement.

1.39(3) Licensee responsibilities to buyek licensee representing a buyer in a transfer shall notify
the buyer of the seller’s obligation to deliver the property disclosure statement.

a. If the disclosure statement is not delivered when required, the licensee shall notify the buyer
that the buyer may revoke or withdraw the offer.

b. If a buyer elects to revoke or withdraw the offer, the licensee shall obtain a written revocation
or withdrawal from the buyer and shall deliver the revocation or withdrawal to the seller within three
days following personal delivery or five days following deliverytef disclosure by mail to the buyer.

c. Following revocation or withdrawal, any earnest money deposit shall be disbursed pursuant to
1.27(7), last paragraph.

1.39(4) Inclusion of written reports A written report may be included in a disclosure statement
which contains a report or opinion prepared by a person qualified to render the report or opinion. A
report may be prepared by, but not limited to, the following persons provided that the content of the
report oropinion is within the specified area of expertise of the provider: a land surveyor licensed pur-
suant to lowaCode chapter 542B; a geologist; a structural pest control operator licensed pursuant to
lowa Code section 206.6; or a qualified building contractor.

a. The seller must identify the required disclosure items which are to be satisfied by the report.

b. If the report is prepared for the specific purpose of satisfying the disclosure requirement, the
preparer ofhe report shall specifically identify the items of the disclosure which the report is intended
to satisfy.

c. Alicensee representing a seller shall provide the seller with information on the proper use of
reports if reports are used as part of the disclosure statement.

1.39(5 Amended disclosure requiremen.licensee’s obligations with respect to any amended
disclosurestatement are the same as the licensee’s obligations with respect to the original disclosure. A
disclosure statement must be amended if information disclosed is or becomes inaccurate or misleac
ing, or is supplemented unless one of the following exceptions applies:

a. The information disclosed in conformance with lowa Code chapter 558A is subsequently ren-
deredinaccurate as a result of an act, occurrence, or agreement subsequent to the delivery of the discl
sure statement.

b. The information is based on information of a public agency, including the state, a political sub-
division of the state, or the United States.
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1.39(6) Minimum disclosure statement contents for all transfét.property disclosure state-
ments, whether or not a licensee assists in the transaction, are required to disclose at a minimum the
informationrequired by the following sample statement. No particular language is required in the dis-
closure statement provided that the required disclosure items are included and the disclosure complies
with lowa Code chapter 558A. To assist real estate licensees and the public, the commission recom-
mends use of the following sample language:

RESIDENTIAL PROPERTY SELLER DISCLOSURE STATEMENT

Property
Address:

PURPOSE:
Use this statement to disclose information as required by lowa Code chapter 558A. This law re-
quirescertain sellers of residential property that includes at least one and no more than four dwelling
units to disclose information about the property to be sold. The following disclosures are made by
the seller(s) and not by any agent acting on behalf of the seller(s).

INSTRUCTIONS TO SELLER(S):

1. Seller(smust complete this statement. Respond to all questions, or attach reports allowed by
lowa Code section 558A.4(2);

2. Disclose all known conditions materially affecting this property;

3. If anitem does not apply to this property, indicate it is not appli¢hlire ;

4. Pleasgrovide information in good faith and make a reasonable effort to ascertain the required
information. Ifthe required information isnknown or isunavailable following a reasonable
effort, use arapproximation of the information, or indicate that the informatiomirgknown
(UNK). All approximations must be identified aapproximations (AP).

5. Additional pages may be attached as needed;

6. Keep a copy of this statement with your other important papers.

1. Basement/Foundation: Any known water or other problems? Yes[] NoJ]
2. Roof: Any known problems? Yes[] NoJ]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /
3. Well and Pump: Any known problems? Yes[] NoJ[]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /
Any known water tests? Yes[] Nol[]
If yes, date of last report: / /
and results:
4. Septic Tanks/Drain Fields: Any known problems? Yes[] NoJ[]

Location of Tank:

Date tank last cleaned: / /
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5. Sewer System: Any known problems? Yes[] Nol[]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

6. Heating System(s): Any known problems? Yes[] No[]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /

7. Central Cooling System(s): Any known problems? Yes[] Nol]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

8. Plumbing System(s): Any known problems? Yes[] No[]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

9. Electrical System(s): Any known problems? Yes[] NoJ[]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /

10. Pest Infestation (e.g., termites, carpenter ants):

Any known problems? Yes[] NoJ[]
If yes, date(s) of treatment: / /
Any known structural damage? Yes[] NoJ[]
If yes, date(s) of repairs/replacement: / /
11. Asbestos: Any known to be present in the structure? Yes[] NoJ[]

If yes, explain:

12. Radon: Any known tests for the presence of radon gas? Yes[] NoJ[]
If yes, date of last report: / /
and results:

13. Lead-Based Paint: Any known to be present in the structure? Yes[] No[]

14. FIo_od Plain: Do you know if the property is located in a flood
plaln? YeS[ ] No [ ]

If yes, what is the flood plain designation:

15. Zoning: Do you know the zoning classification of the
property? Yes[] No[]

If yes, what is the zoning classification:
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16. Shared or Co-Owned Features: Any features of the property
known to be shared in common with adjoining landowners,
such as walls, fences, roads, and driveways whose use or
maintenance responsibility may have an effect on the
property? Yes[] Nol[]

Any known“common areas”such as pools, tennis courts,

walkways, or other areas co-owned with others, or a

Homeowner’s Association which has any authority over the

property? Yes[] Nof[]

17. Physical Problems: Any known settling, flooding, drainage
or grading problems?

Yes[] NoJ[]
18. Structural Damage: Any known structural damage? Yes[] NoJ]
19. Is the property located in a real estate improvement district? Yes[] NoJ]

If yes, indicate the amount of any special assessment against the propertyy——$—

YouMUST explain any'YES” response(s) above. Use the back of this statement or additional sheets
as necessary:

SELLER(S) DISCLOSURE:
Seller(s) discloses the information regarding this property based on information known or reason-
ably available to the Seller(s).

The Seller(s) has owned the property since / / . The Seller(s) certifies that as of the
date signed this information is true and accurate to the best of my/our knowledge.

Seller Seller

Date / / Date / /

BUYER(S) ACKNOWLEDGMENT:
Buyer(s)acknowledges receipt of a copy of this Real Estate Disclosure Statement. This statement is
not intended to be a warranty or to substitute for any inspection the buyer(s) may wish to obtain.

Buyer Buyer
Date / / Date / /
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193E—1.40(543B) Disclosure of licensee intergatting as a principal, and status as a licensee
required. A licensee shall not act in a transaction on the licensee’s own behalf, on behalf of the licens-
ee’s immediate family, including but not limited to a spouse, parent, child, grandparent, grandchild,
brother, or sister, or on behalf of the brokerage, or on behalf of an organization or business entity in
which the licensee has an interest, including an affiliated business arrangement as defined in subrul
1.50(1), unless the licensee providegten disclosure of that interest to all parties to the transaction.
Disclosure required under this rule must be made at the time of or prior to the licensee’s providing
specificassistance to the party or parties to the transaction. Copies of the disclosure may be provided il
person or by mail, as soon as reasonably practical. If no specific assistance is provided, disclosure she
be provided prior to the parties’ forming a legally binding contract, either prior to an offer being made
by the buyer or tenant or prior to an acceptance by the seller or landlord, whichever comes first.

1.40(1) Licensee acting as a principa\ licensee shall not acquire any interest in any property
directly or indirectly nor shall the licensee sell any interest in which the licensee directly or indirectly
has an interest without first making written disclosure of the licensee’s true position clear to the other
party. Satisfactory proof of this fact must be produced by the licensee upon request of the commission.
Whenever a licensee is in doubt as to whether an interest, relationship, association, or affiliation re-
quires disclosure under this rule, the safest course of action is to make the written disclosure.

1.40(2) Status as a licensedefore buying, selling, or leasing real estate as described above, the
licensee shall disclose in writing any ownership, or other interest, which the licensee has or will have
and the licensee’s status to all parties to the transaction. An inactive status license shall not exempt
licensee from providing the required disclosure.

1.40(3) Dual capacity The licensee shall not act in a dual capacity of agent and undisclosed prin-
cipal in any transaction.

193E—1.41(543B) Relationship between licensees and the pubRescinded IAB 9/10/97, effec-
tive 10/15/97.

193E—1.42(543B) Brokerage agreement®ll brokerage agreements shall be written and cannot be
assigned, sold, or otherwise transferred to another broker without the express written consent of al
parties to the original agreement, unless the terms of the agreement state otherwise. Upon terminatic
of association or employment with the principal broker, the affiliated broker associate or salesperson
shall not take or use any written brokerage agreements secured during the association or employmen
Said brokerage agreements remain the property of the principal broker and may be canceled only b
the broker and the client.

1.42(1) Every written brokerage agreement shall include naingmum, the requirements set forth
in lowa Code Supplement section 543B.57 and the following provisions:

a. A statement disclosing the brokerage policy on cooperating with and compensating other bro-
kerages whether the brokerage is acting as subagent or the other parties’ agent in the sale, lease, ren
or purchase of real estate, including whether the brokerage intends to share the compensation with otl
er brokerages. Such disclosure shall serve to inform the client of any policy that would limit the partici-
pation of any other brokerage;

b. All listing contracts and all brokerage agency contracts shall comply with lowa real estate law
and commission rules including, but not limited to, 193E—1.23(543B) Listings, 1.30(543B) Property
management, and 1.20(543B) Terms and conditions.
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1.42(2) No licensee shall make or enter into a brokerage agreement that specifies a net sale, lease,
rental, or exchange price to be received by an owner and the excess to be redhivéddngee as a
commission.

1.42(3) The taking of a net brokerage agreement shall be unprofessional conduct and a practice
that is harmful or detrimental to the public and shall constitute a violation of lowa Code sections
543B.29(3) and 543B.34(8).

1.42(4) Duration of relationship. The relationships shall commence at the time of the brokerage
agreement and shall continue until closing of the transaction or performance or completion of the
agreement by which the broker was engaged within the term of the agreement. If the transaction does
not close, or the agreement for which the broker was engaged is not performed or completed for any
reason, the relationship shall end at the earlier of the following:

a. Any date of expiration agreed upon by the parties;

b. Any termination by written agreement of the parties.

1.42(5) Obligation terminated. In addition to any continuing duty or obligation provided in the
written agreement or pursuant to lowa law and commission rules, a broker or brokerage engaged as a
seller’s or landlord’s agent, buyer’s or tenant’s agent, subagent, or dual agent and affiliated licensees
shall have the duty after termination, expiration, completion, or performance of the brokerage agree-
ment, to:

a. Account for all moneys and property related to and received during the engagement; and

b. Keep confidential all information received during the course of the engagement which was
made confidential by request or instructions from the engaging party or is otherwise confidential by
statute or rule.

1.42(6) Compensationin any real estate transaction, the broker’s compensation may be paid by
the seller, the buyer, the landlord, the tenant, a third party, or by the sharing or splitting of a commission
or compensation between brokers.

a. Payment of compensation shall not be construed to determine or establish an agency relation-
ship. The payment of compensation to a broker does not determine whether a brokerage relationship
has been created between any broker and a seller, landlord, buyer, or tenant paying such compensation.

b. Written permission of the client is required as follows:

(1) A seller’s or landlord’s agent may share the commission or other compensation paid by such
seller or landlord with another broker, with the written consent of the seller or landlord.

(2) A buyer’s or tenant’s agent may share the commission or other compensation paid by such
buyer or tenant with another broker, with the written consent of the buyer or tenant.

(3) Withoutthe written approval of the client, a seller’s or landlord’s agent shall not propose to the
buyer’s or tenant’s agent, that such seller’s or landlord’s agent may be compensated by sharing com-
pensation paid by such buyer or tenant.

(4) Without the written approval of the client, a buyer’s or tenant’s agent shall not propose to the
seller’s or landlord’s agent, that such buyer’s or tenant’s agent may be compensated by sharing com-
pensation paid by such seller or landlord.

c. A broker may be compensated by more than one party for services in a transaction, if the par-
ties have consented in writing to such multiple payments prior to entering into a contract to buy, sell,
lease, or exchange.

d. Alicensee shall not accept, receive or charge an undisclosed commission for a transaction.

e. Alicensee shall not give or pay an undisclosed commission to any other licensee for a transac-
tion, except payment for referrals to other licensees, including franchise affiliates, to provide real es-
tate brokerage services, if there is no direct or beneficial ownership interest of more than 1 percent in
the business entity providing the service.
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f.  Alicensee shall not pay any undisclosed rebate to any party to a transaction.

g. Alicensee shall not give any undisclosed credit against commission due from a client or licens-
ee to any party to a transaction.

h. Alicensee shall not accept, receive or charge any undisclosed payments for any services pro
vided byany third party to any party to a transaction including, but not limited to, payments for procur-
ing insurance or for conducting a property inspection related to the transaction.

1.42(7) Solicitation ofbrokerage agreements. A licensee shall not advise, counsel, or solicit a bro-
kerage agreement from a seller or buyer, or landlord or tenant, if the licensee knows, or actiag in a
sonable manner should have known, that the seller or buyer or landlord or tenant has contracted witl
another broker for the same brokerage services on an exclusive basis.

a. This rule does not preclude a broker from entering into a brokerage agreement with a seller or
buyer, or landlord or tenant, when the initial contact is initiated by the seller or buyer, or landlord or
tenant, and the licensee has not directly or indirectly solicited the discussion, provided the brokerage
agreement does not become effective until the expiration or release of the current brokerage agree
ment.

b. A brokerage agreement may not be assigned, sold, or otherwise transferred to another broke
without the express written consent of all parties to the original agreement.

1.42(8) A licensee shall not negotiate directly or indirectly with a seller or buyer, or landlord or
tenant, if the licensee knows, or acting in a reasonable manner should have known, that the seller c
buyer, or landlord or tenant, has a written unexpired brokerage agreement for services on an exclusiv
basis.

1.42(9) A licensee shall not refuse to permit a customer to have a customer’s agent present at any
step in a real estate transaction including, but not limited to, viewing a property, seeking information
about a property, or negotiating directly or indirectly with a licensee about a property listed by such
licenseeand no licensee shall refuse to show a property listed by that licensee or otherwise deal with a
customer who is represented by another licensee or who requests that the customer’s agent be prese
at any step in the real estate transaction; provided, however, a listing licensee shall not be required t
permit acustomer’s agent to be present when presenting offers or discussing confidential matters with
a client. Compliance with this subrule does not require or obligate a listing licensee to share any com
mission or to otherwise compensate a customer’s agent.

193E—1.43(543B) Single agent representing a seller or landlord.

1.43(1) Duty toseller or landlord. A licensee representing a seller or landlord as an exclusive sell-
er's agent or an exclusive landlord’s agent shall have the following duties and obligations:

a. To perform the terms of the written agreement made with the seller or landlord;

b. To exercise reasonable skill and care for the seller or landlord;

c. To promote the interests of the seller or landlord with the utmost care, integrity, honesty, and
loyalty, including but not limited to the following:

(1) Seeking arice and terms which are acceptable to the seller or landlord; except that the licens-
ee shall not be obligated to seek additiontdrsftopurchase the property while the property is subject
to a contract for sale or to seek additional offers to lease the property while the property is subject to
lease or letter of intent to lease;

(2) Presentingll written offers to and from the seller or landlord in a timely manner regardless of
whether the property is subject to a contract for sale or lease or a letter of intent to lease, unless it i
provided for by the brokerage agreement;



Ch1,p.26 Real Estate[193E] IAC 12/20/95, 9/10/97

(3) Disclosing to the seller or landlord all material adverse facts concerning the property and the
transaction that are actually known by the licensee pursuant to lowa Code Supplement section
543B.56;

(4) Advising the client to obtain expert advice as to material matters about which the licensee
knows, but the specifics of which are beyond the expertise of the licensee;

(5) Preserving the seller’s or landlord’s confidential information as defined in 193E—1.1(543B),
unless disclosure is required by law or failure to disclose such information would constitute fraud or
dishonest dealing, including but not limited to the following:

1. Information concerning the seller or the landlord that, if disclosed to the other party, could
place the seller or landlord at a disadvantage when bargaining;

2. That the seller or landlord is willing to accept less than the asking price or lease price for the
property;

3.  What the motivating factors are for the client’s selling or leasing the property;

4. Thatthe seller or landlord will agree to sale, lease, or financing terms other than feosg; of

5. The seller’s or landlord’s real estate needs;

6. The seller’s or landlord’s financial information;

(6) Accounting in a timely manner for all money and property received;

(7) Providing brokerage services to all parties to the transaction honestly and in good faith;

(8) Complying with all requirements of lowa Code chapter 543B and all commission rules and
regulations;

(9) Complying with any applicable federal, state, or local laws, rules, ordinances, including fair
housing and civil rights statutes and regulations.

1.43(2) Duty to abuyer or tenant.A licensee acting as an exclusive seller’s or exclusive landlord’s
agent shall disclose to any customer all material adverse facts actually known by the licensee pursuant
to lowa Code Supplement section 543B.56.

a. The licensee owes no duty to conduct an independent inspection of the property for the benefit
of the buyer or tenant and owes no duty to independently verify the accuracy or completeness of any
statementade by the seller or landlord or any independent inspector, unless the licensee knows or has
reason to believe the information is not accurate.

b. Nothing inthis rule precludes the obligation of a buyer or tenant from the responsibility of pro-
tecting the buyer’s or the tenant’s own interest by, but not limited to, inspecting the physical condition
of the property and verifying important information.

c. A seller or landlord may agree in writing with an exclusive seller’s or exclusive landlord’s
agent that other designated brokers may be retained or compensated as subagents, and any broker act-
ing as a subagent on the seller’s or landlord’s behalf shall be an agent with the same obligations and
responsibilities to the seller or landlord as the primary broker of the seller or landlord.

d. Areal estate brokerage engaged by a seller or landlord in a real estate transaction may provide
assistance to amrepresented buyer or tenant by performing such acts as preparing offers and convey-
ing those offers to the seller or landlord and providing information and assistance concerning profes-
sional services not related to real estate brokerage services.

1.43(3) Alternative properties.The licensee may show alternative properties not owned by the
seller or landlord to prospective buyers or tenants and may list competing properties for sale or lease
without breaching any duty or obligation to the seller or landlord.
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193E—1.44(543B) Single agent representing a buyer or tenant.

1.44(1) Duty to buyer or tenantA licensee representing a buyer or tenant as an exclusive buyer’s
or an exclusive tenant’'s agent shall have the following duties and obligations:

a. To perform the terms of any written agreement made with the client;

b. To exercise reasonable skill and care for the client;

c. To promote the interests of the client with the utmost good faith, loyalty, and fidelity, including
but not limited to the following:

(1) Seeking groperty at a price and terms which are acceptable to the buyer or tenant, except that
the licensee shall not be obligated to seek other properties while the client is a party to a contract tc
purchase property, or to a lease or letter of intent to lease, unless it is provided for by the brokerage
agreement;

(2) Presentingll written offers to and from the client in a timely manner regardless of whether the
client is already a party to a contract to purchase property or is already a party to a contract or letter o
intent to lease;

(3) Disclosing to the buyer or tenant material adverse facts concerning the property and the trans:
action that are actually known by the licensee, pursuant to lowa Code Supplement section 543B.56

(4) Advising the buyer or tenant to obtain expert advice on material matters about which the li-
censee knows but the specifics of which are beyond the expertise of the licensee;

(5) Preserving the buyer’s or tenant’s confidential information as defined in 193E—1.1(543B),
unless disclosure is required by law or failure to disclose such information would constitute fraud or
dishonest dealing, including but not limited to the following:

1. Information concerning the buyer or the tenant that if disclosed to the other party, could place
the client at a disadvantage when bargaining;

2. Thatthe buyer or tenant is willing to pay more than the asking price or lease price for the prop-
erty;

3.  What the motivating factors are for the party buying or leasing the property;

4. That the buyer or tenant will agree to sale, lease, or financing terms other than those offered;

5. The buyer’s or tenant’s real estate needs;

6. The buyer’s or tenant’s financial qualifications;

(6) Accounting in a timely manner for all money and property received;

(7) Providing brokerage services to all parties to the transaction honestly and in good faith;

(8) Complying with all requirements of lowa Code chapter 543B and all commission rules and
regulations;

(9) Complying with any applicable federal, state, or local laws, rules, ordinances, including fair
housing and civil rights statutes and regulations.

1.44(2) Duty to aseller or landlord. A licensee acting as an exclusive buyer’s or an exclusive ten-
ant’s agent shall disclose to any customer all material adverse facts actually known by the licensee
pursuant to lowa Code Supplement section 543B.56.

a. The licensee owes no duty to conduct an independent investigation of the buyer’s or tenant’s
financial condition for the benefit of the seller or landlord and owes no duty to verify the accuracy or
completeness of any statement made by the buyer or tenant or any independent source, unless the
censee knows or has reason to believe the information is not accurate.

b. Nothing in this rule shall limit the obligation of a seller or landlord from the responsibility of
protectingtheir own interest by, but not limited to, verifying information concerning or provided by the
buyer or tenant.
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c. A buyer or tenant may agree in writing with a buyer’s or tenant’s agent that other designated
brokersmay be retained or compensated as subagents, and any broker acting as a subagent on the buy-
er’s or tenant’s behalf shall be a single agent with the same obligations and responsibilities to the buyer
or tenant as the primary broker of the buyer or tenant.

d. Areal estate brokerage agency engaged by a buyer or tenant in a real estate transaction may
provide assistance to an unrepresented seller or landlord by performing such acts as preparing offers
and conveying those offers to the buyer or tenant and providing information and assistance concerning
professional services not related to real estate brokerage services.

1.44(3) Competing buyers or tenant3.he licensee may show properties in which the buyer or
tenant is interested to other prospective buyers or tenants, may assist other competing buyers or ten-
ants, and may enter into brokerage service agreements with other competing buyers or tenants without
breaching any duty or obligation to the buyer or tenant.

193E—1.45(543B) Disclosed dual agent.

1.45(1) A brokerage which has a company policy that permits disclosed dual agency for in-house
transactionshall provide a disclosed dual agency consent agreement to the client, or prospective client
prior toengaging in any activities of a dual agent. Such consent agreement shall comply with lowa law
and commission rules including, but not limited to, the requirement to inform the prospective clients
that they are not required to consent to dual agency representation as provided by subrule 1.45(2).

a. Alicensee may act as a dual agent only with the informed consent of all parties to the transac-
tion. The informed consent shall be evidenced by a written agreement pursuant to lowa law and com-
mission rules.

b. A dual agent shall be an agent for both the seller and buyer or the landlord and tenant and shall
have the duties and obligations required for a single agent representing a seller or landlord and for a
single agent representing a buyer or tenant, unless otherwise provided for in this rule.

c. A dual agent shall disclose to the client all material adverse facts concerning the property that
are actually known by the licensee, pursuant to lowa Code Supplement section 543B.56.

d. A dual agent shall not disclose to one client confidential information about the other client and
shallpreserve a seller’s or a landlord’s, or a buyer’s or a tenant’s, confidential information as defined in
193E—1.1(543B), unless disclosure is required by law, or failure to disclose such information would
constitute fraud or dishonest dealing, or disclosure is authorized by express instruction. A dual agent
does not terminate the dual agency relationship by making the disclosures required or permitted by the
dual agency consent agreement. Confidential information shall include, but not be limited to, the fol-
lowing:

(1) Information concerning a seller or landlord that if disclosed to the buyer or tenant could place
that seller or landlord at a disadvantage when bargaining;

(2) Information concerning a buyer or tenant that if disclosed to the seller or landlord could place
that buyer or tenant at a disadvantage when bargaining;

(3) That the seller or landlord is willing to accept less than the asking price or lease price for the
property;

(4) Thatthe buyer or tenant is willing to pay more than the asking price or lease price for the prop-
erty;

(5) What the motivating factors are for client’s selling or leasing the property;

(6) What the motivating factors are for the client’s buying or leasing the property;

(7) Thatthe seller or landlord will agree to sale, lease, or financing terms other than fhose; of

(8) That the buyer or tenant will agree to sale, lease, or financing terms other than those offered;
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(9) The seller’s or landlord’s real estate needs;

(10) The buyer’s or tenant’s real estate needs;

(11) The seller’s or landlord’s financial information;

(12) The buyer’s or tenant’s financial qualifications.

e. Inany transaction, a licensee may withdraw from representing a client who has not consented
to a disclosed dual agency at any time prior to the existence of the dual agency, which is prior to discuss
ing any seller’s or landlord’s property with a potential buyer or tenant and prior to discussing any po-
tentialbuyer or tenant with a seller or landlord, when both the seller or landlord and the buyer or tenant
are represented by and clients of the licensee. All withdrawals shall be made in writing and acknowl-
edged by the separate signatures of the clients. Such withdrawal shall not prejudice the ability of the
licensee to continue to represent the other client in the transaction, nor limit the licensee from repre-
senting the client in other transactions not involving a dual agency.

1.45(2) A dual agency consent agreement shall:

a. Fairly and accurately describe the type of representation the licensee will provide each client;

b. Contain a statement of the licensee’s duties under lowa Code Supplement section 543B.56.
subsection 1;

c. Contain a statement of the licensee’s duties under lowa Code Supplement section 543B.56.
subsection 2;

d. Inform the clients that representing more than one party to a transaction may present a conflict
of interest;

e. Inform the clients that they are not required to consent to dual agency;

f.  Provide additional information the licensee determines is necessary to clarify the licensee’s
relationship with each client, including any changes from prior types of representation;

g. Describethe confidential information a dual agent will not disclose to one client about the oth-
er client; and

h. Include a statement that the clients understand the licensee’s duties and consent to the licens
ee’s providing brokerage services to more than one client.

1.45(3) No particular disclosure language is required. The commission recommends use of the
following sample language to satisfy the required disclosure regarding conflict of interest: Represent-
ing more than one party to a transaction can create a conflict of interest since both clients may rely upol
the broker’s advice, and the clients’ respective interests may be adverse to each other. Broker will en
deavor to be impartial between selied buyer and will not represent the interest of either the seller or
buyer to the exclusion or detriment of the other.

1.45(4) Potential dual agency agreement. A brokerage which has a company policy that permits
disclosed dual agency for in-house transactions that elects to use a potential dual agency agreeme
shall provide the agreement to the client or prospective client prior to engaging in any activities of a
dual agent. Such consent agreement shall comply with lowa law and commission rules.

a. The potential dual agency agreement should be provided to the seller or landlord prior to enter-
ing into a listing agreement, or a contract for seller or landlord brokerage services.

b. The potential dual agency agreement should be provided to the buyer or tenant prior to enter-
ing into a buyer or tenant agency agreement, or a contract for buyer or tenant brokerage services.

c. If the parties to a proposed transaction or contract have agreed in writing to potential dual
agency, a dual agency consent disclosure shall be presented to the buyer or tenant prior to signing «
offer to purchase or a rental or lease agreement. The buyer or tenant may accept or reject dual agency
this point in the transaction.
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d. If the parties to a proposed transaction or contract have agreed in writing to potential dual
agency, a dual agency consent disclosure shall be presented to the seller or landlord prior to signing or
accepting an &ér to purchase or a rental or lease agreement. The seller or landlord may accept or reject
dual agency at this point in the transaction.

e. If the parties to a proposed transaction or contract have agreed in writing to potential dual
agency, the required subsequent dual agency consent disclosure shall be property specific and comply
with lowa law and commission rules.

193E—1.46(543B)Appointed agents within a biokerage. lowa Code Supplement section 543B.59
authorizes a designated broker to elect to appoint in writing one or more different licensees affiliated
with the broker to act as agent to represent exclusively different clients in the same transaction, to the
exclusion of all other affiliated licensees within the real estate brokerage. The licensees may not dis-
close, except to the licensee’s designated broker, information made confidential by request or instruc-
tions of the client the licensee is representing or otherwise confidential by statute or rule, except infor-
mation allowed by this chapter or required to be disclosed by law.

1.46(1) The designated broker may want to make some or all of those appointments in the written
company policy and may want to include the procedure by which the appointment of the agency is
made.

1.46(2) The designated broker could decide that since both seller and buyer, or landlord and tenant,
brokerage relationships are being offered to consumers by the broker’s company, that only the affili-
atedlicensee who, on behalf of the designated broker, entered into the listing agreement with the seller,
or leasing agreement with the landlord, will represent the seller, or landlord, as that client’s agent. In
that scenario all other affiliated licensees with the designated broker will represent buyers, or tenants,
as their agents in any transactions dealing with the subject property; and only the affiliated licensee
who, on behalf of the designated broker, entered into a brokerage agreement with the buyer, or tenant,
will represent the buyer, or tenant, as that client’s agent. In that scenario all other affiliated licensees
with the designated broker will represent sellers, or landlords, as their agents in any transactions deal-
ing with the subject property.

193E—1.47 (543B) Appointed agent procedures and disclosure.

1.47(1) Prior toentering into a brokerage agreement, a real estate brokerage shall notify a client in
writing of the real estate brokerage’s appointed agent policy and those affiliated licensees within the
real estate brokerage that will be acting as appointed agents of that client to the exclusion of all other
affiliated licensees within the real estate brokerage. The appointed agent disclosure shall include, at a
minimum, the following provisions:

a. The name of the appointed agent(s);

b. A statement that the appointed agent will be representing the client as the client’s agent and
will owe the client duties as set forth in lowa Code Supplement section 543B.56, subsections 1 and 2;

c. A statement that the brokerage may be representing both the seller and the buyer in connection
with the sale or purchase of real estate;

d. A statement that other affiliated licensees may be appointed during the term of the brokerage
agreement should the appointed agent not be able to fulfill the terms of the brokerage agreement or as
by agreement between the designated broker and the client. An appointment of another affiliated Ii-
censee or aadditional affiliated licensee does not relieve the first appointed agent of any of the duties
owed to the client. At any time of the appointment of the new or additional agents, the designated bro-
ker must comply with the provisions of this rule; and

e. A provision for the client to consent or not consent in writing to the appointment.
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1.47(2) Implementation of the appointed agent within a brokerage relationship. Any broker may
elect to offer the appointed agent relationship. The broker shall not implement the use of the relation-
ship until such time as the broker has fully complied with all lowa laws and commission rules.

a. The broker shall not, without the written consent of the clients, appoint an affiliated licensee to
act as an appointed agent in any transaction involving a written exclusive single agent or dual agen
brokerage agreement that was in effect prior to the broker implementing the appointed agent relation:
ship.

b. If the client of an appointed agent wants to consider a property on which the broker has a prior
existing exclusive single agentdwal agent brokerage agreement, the broker shall not allow the use of
the appointed agent without first obtaining the written consent of that particular seller or landlord to the
appointed agency relationship.

c. If the written consent of the client to allow the appointed agency relationship is not given or
cannot be obtained, the broker shall refer the client of the appointed agent to another broker for repre
sentation at least for the purpose of considering this property.

1.47(3) A designated broker shall not be considered to be a dual agent solely because the desig
nated broker makes an appointment under this rule, except that any licensee who, with prior written
consent ofll parties, personally represents both the seller and buyer or both the landlord and tenant in ¢
transaction shall be a dual agent and shall be required to comply with the provisions governing dua
agents.

1.47(4) Appointed agent and designated broker responsibilities.

a. A designated broker appointing an affiliated licensee(s) to act as an agent of a client shall take
ordinary and necessary care to protect confidential information disclosieg ¢ient to the appointed
agent.

b. An appointed agent may disclose to the brokerage’s designated broker, or a designee specifiel
by the designated broker, confidential information of a client for the purpose of seeking advice or assis-
tance for the benefit of the client in regard to a possible transaction, or to comply with the broker’s
supervisornyduties. Confidential information shall be treated as such by the designated broker or other
specifiedrepresentative of the broker and shall not be disclosed unless otherwise required by lowa law
and related commission rules or requested or permitted in writing by the client who originally dis-
closed the confidential information.

c. If adesignated broker elects to use the appointed agent within a firm authority set forth in lowa
Code Supplement section 543B.59, and when the affiliated licensee appointed also acts in a supervise
ry capacity under the designated broker, such as branch managers, sales managers and the like, the
appointed licensees may be treated in the same manner as the designated broker for purposes of det
mining dual agency under lowa Code Supplement section 543B.59, subsection 2, only if the desig-
nated broker authorizes and provides for such supervisory positions in the written company policy.

(1) A designated broker may elect to authorize and appoint an affiliate licensee in a supervisory
capacity to supervise and assist licensees appointed to exclusively represent a seller or landlord, ¢
buyer or tenant in a transaction.

(2) A designated broker may elect to authorize and appoint an affiliate licensee in a supervisory
capacity to supervise and assist licensees appointed to exclusively represent a buyer or tenant in
transaction.

(3) A designated broker may elect to authorize and appoint an affiliate licensee in a supervisory
capacity to supervise and assist licensees appointed to exclusively represent a seller or landlord in
transaction.
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(4) Alicensee in a supervisory capacity that is authorized and appointed to supervise and assist
licenseesppointed to represent a seller or landlord, or buyer or tenant exclusively, shall have the same
duties, obligations, and responsibilities as the designated broker.

(5) The use of an authorized appointed agent shall not relieve the designated broker of duties, ob-
ligations, and responsibilities required by law or rules.

1.47(5) Licensee’s duty to designated broker/designee. A licensee shall keep the brokerage
designated broker/designee fully informed of all activities conducted on behalf of the brokerage and
shallnotify the designated broker/designee of any other activities that might impact on the responsibil-
ity of the designated broker/designee.

193E—1.48(543B) Written company policy required.The designated broker, firm, partnership,
limited liability company, association, or corporation acting as a broker shall have a written company
policy that identifies and describes the types of real estate brokerage relationships in which the broker
and affiliated licensees may engage with any seller, landlord, buyenaot as a part of any real estate
brokerage activities. In addition, those brokerages that offer representation to both buyers and sellers
and tenants and landlords must also address the appointed agent’s policy and brokerage procedures
intended tgrevent any mishandling of information through both formal and informal sharing of infor-
mation within the brokerage, the arrangement of brokerage office space and the personal relationships
of affiliated licensees who are representing clients with adverse interests.

1. A broker shall not be required to offer or engage in more than one type of brokerage relation-
ship as enumerated in rules 1.43(543B) to 1.46(543B).

2. The licensee offering brokerage services to a person, or who is providing brokerage services to
a person for a property, shall disclose in writing to that person the type or types of brokerage relation-
ships the broker and affiliated licensees are offering to that person or disclose in writing to that person
which party the licensee is representing.

3. Disclosure pursuant to this rule shall be made by the licensee at the earliest practicable oppor-
tunity at the time specific assistance is provided to a seller, buyer, landlord, or tenant who is not repre-
sented by a licensee.

193E—1.49(543B) Disclosure of agency relationship required?escinded IAB 9/10/97, effective
10/15/97.

193E—1.50(543B) Financial interest written disclosure requiredA licensee must disclose to a

client any financial interests the licensee or brokerage has in any business entity to which the licensee
or brokerage refers a client for any service or product related to the transaction. A licensee who has any
affiliated business arrangement or relationship with any provider of settlement services, as defined be-
low, and directly or indirectly refers business to that provider or affirmatively influences the selection

of that provider, shall disclose the arrangement and any financial interest to the person whose business
is being referred or influenced. The required disclosure shall be acknowledged by the separate signa-
tures of the person or persons whose business is being referred or influenced. The disclosure shall be
given and signed before or at substantially the same time that the business is referred or the provider is
selected. If the disclosure is made on a separate form, the licensee shall retain a copy of the signed
disclosure in the transaction file for a period of five years after the execution.
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1.50(1) An affiliated business arrangement shall mean an arrangement in which a real estate agen
licensee, or an associate of a real estate licensee, has either an affiliate relationship with or a direct c
beneficial ownership interest of more than 1 percent in the business entity providing the service or
product.

a. An associate means one who has one or more of the following relationships with a real estate
broker:

(1) A spouse, parent, or child of a real estate licensee;

(2) A corporation or business entity that controls, is controlled by or is under common control with
a real estate licensee;

(3) An employee, officer, director, partner, franchiser or franchisee of a real estate licensee; or

(4) Anyone who has an agreement, arrangement or understanding with a real estate licensee ¢
brokeragethe purpose or substantial effect of which is to enable the real estate licensee to refer for any
service, settlement service, or business or product related to the transaction and to benefit financially
from the referral of that business.

b. Settlement services include services in connection with a real estate transaction including, but
not limited to, the following: mortgage or other financing; title searches; title examinations; the provi-
sions of title certificates, title insurance, hazard insurance; services rendered by an attorney; the prepz
ration of documents; property surveys; the rendering of credit reports or appraisals; pest, fungus, me
chanical oother inspections; services rendered by a real estate agent or broker; and the handling of th
processing and closing of settlement.

c. An affiliated business arrangement shall not include an arrangement in which a real estate li-
censee, or an associate of a real estate licensee, gives or pays an undisclosed commission in a trans
tion to any other licensee for a referral to provide real estate brokerage services, including franchise
affiliates, if there is no direct or beneficial ownership interest of more than 1 percent in the business
entity providing the service. Referral fees or commissions paid by a licensee to another licensee unde
these conditions are exempted from the disclosure requirement.

1.50(2) No particular language is required for the disclosure. To assist real estate licensees and th
public, the commission recommends the following sample language:

DISCLOSURE OF REFERRAL OF BUSINESS

| understand that (Name of Real Estate Licensee) hafilateafelationship with or owns an interest in
(Name ofCompany to Which Business Is Being Referred) and is also recommending that | employ this
company for (Type of Service).

| understand that (Name of Real Estate Licensee) may earn financial benefits from my use of this com:
pany.

| understand that | am not obligated to use this company, and may select a different company if | wish tc
do so.

This form has been fully explained to me and | have received a copy.

(Date) (Signature of Person Whose Business
is Being Referred)
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1.50(3) The affiliate disclosure required under this rule shall be satisfied if the licensee delivers the
disclosure form required by 24 CFR Chapter XX, Section 3500.15(b)(1) of the Real Estate Settlement
Procedures Act as of April 1995. Licensees are cautioned that federal regulations may require addi-
tional or different disclosures than are established by this rule, and may prohibit certain referral fees.

1.50(4) The term‘franchise” shall have the same meaning as set forth in 24 CFR Chapter XX,
Section 3500.15(c) as of April 1995.

1.50(5) The term“affiliate relationship” means the relationship among business entities where
one entity has effective control over the other by virtue of a partnership or other agreement or is under
common control with the other by a third entity or where an entity is a corporation related to another
corporation as parent to subsidiary by an identity of stock ownership.

1.50(6) The ternt'beneficial ownership’means the effective ownership of an interest in a provid-
er of settlement services or the right to use and control the ownership interest involved even though
legal ownership or titte may be held in another person’s name.

1.50(7) The ternt'direct ownership” means the holding of legal title to an interest in a provider of
settlement service except where title is being held for the beneficial owner.

1.50(8) The ternf'control” as used in the definition of féfate relationship” meanthat a person:

a. Is a general partner, officer, director, or employer of another person;

b. Directly or indirectly or acting in concert with others, or through one or more subsidiaries,
owns,holds with power to vote, or holds proxies representing, more than 20 percent of the voting inter-
ests of another person;

c. Affirmatively influences in any manner the election of a majority of the directors of another
person; or

d. Has contributed more than 20 percent of the capital of the other person.

193E—1.51(543B) Agency-designated broker responsibilitieThe following conditions and cir-
cumstances, together with the education and experience of licensed and unlicensed employees and in-
dependentontractors, shall be considered when determining whether or not the designated broker has
met the supervisory responsibilities as set forth by lowa Code Supplement section 543B.62, subsection
3, paragraphb.”

1.51(1) When making a determination, the commission may consideis not limited to, the fol-
lowing:

a. Availability of the designated broker/designee to assist and advise regarding brokerage
related activities;

b. General knowledge of brokerage-related staff activities;

c. Availability of quality training programs and materials to licensed and unlicensed employees
and independent contractors;

d. Supervisory policies and practices in the review of competitive market analysis, listing con-
tracts, sales contracts and other contracts or information prepared for clients and customers;

e. Frequency and content of staff meetings;

f.  Written company policy manuals for licensed and unlicensed employees and independent
contractors;

g. Ratio of supervisors to licensed employees and independent contractors; and

h. Assignment of an experienced licensee to work with new licensees.

1.51(2) The designated broker shall disseminate, in a timely manner, to licensed employees and
independentontractors all regulatory information received by the brokerage pertaining to the practice
of real estate brokerage.
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193E—1.52(543B) Enforcement dateRules 1.41(543B) to 1.51(543B) shall not be enforced until
July 1, 1996. When the commission adopted these rules, which became effective January 24, 1996,
intended to delay enforcement until July 1, 1996, as stated in rule 1.41(543B). Thimtatedisd to
clarify the enforcement date to avoid any possible confusidiadnsees or the public more generally.
The commission wants to provide licensees with the opportunity to obtain education and to become
familiar with the rules prior to enforcement.
Theserules are intended to implement lowa Code chapters 558A and 543B and lowa Code Supple-
ment sections 543B.57 to 543B.63.
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